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104 Tenn. 351, 58 S. W. 126. Of course in such a case, if a complete recovery 
is sought and allowed, it is a bar to further action. See Lanigan v. Neely, supra. 
But the plaintiff need not bring in the seduction if she preferred to keep it for 
a separate suit. The rule that a party cannot split up his cause of action refers 
only to claims which constitute a part of one inseparable cause of action. 
Brunsden v. Humphrey (1884) L. R. 14 Q. B. D. 141. Cf. Goodrich v. Yale 
(1867) 97 Mass. 15. Here the plaintiff apparently sued for the seduction first 
and, if so, it seems clear that she could not properly be allowed to recover in 
such action full damages for the subsequent breach of promise, and a second 
action should therefore be allowed. The complaints in both actions were 
loosely drawn, however, and possibly the opinion should be interpreted as 
proceeding on the assumption that the first suit was actually tried as one for 
breach of promise with the seduction to aggravate the damages. If this 
assumption was warranted by the facts, the decision would of course be correct. 

S. J. T. 

Limitation of Actions — Tolling of Statute — Tender of Part Payment. — 
A debtor tendered $50 on a $5,000 debt with a statement that he would pay more 
when he got the money. The tender was rejected as too small to be worth 
taking. Held, that such tender was sufficient acknowledgment of the debt to 
lift the bar of the statute. In re Maniatakis' Estate (I917, Pa.) 101 Atl. 920. 

It is good public policy to put an end to litigation. But it is also good 
policy that debtors be compelled to pay their debts. Hence it is held that under 
certain circumstances the bar of the statute of limitations should be lifted and 
the creditor allowed to recover. Part payment accompanied by circumstances 
warranting the inference that the debtor intends to pay the balance takes the 
debt out of the statute. Wens v. Wens (1916) 222 Mass. 314, no N. E. 969; 
Canal Bank & Trust Co. v. Bank of Ascension (1916) 140 La. 465, 73 So. 269. 
The same effect is given to an unconditional promise to pay, whether the 
promise is expressed or implied. Herrington v. Davis (1914) 145 N. Y. Supp. 
452; Shaw v. Oliver (1914) 112 Me. 512, 92 Atl. 652. And promises to pay have 
been implied from very ambiguous language. Burden v. McElhenny (1819, 
S. C.) 2 Nott & M. 60, 10 Am. Dec. 570; cf. Hornblower v. George 
Washington University (1908, D. C.) 31 App. Cas. 64. When words are enough 
to warrant inference of a promise, there seems to be no good reason why acts 
should not be. Senniger v. Rowley (1908) 138 Iowa, 617, 116 N. W. 695. 
The extension of the doctrine to a case of an unaccepted part tender seems 
wholly sound and wise, provided the circumstances are such as to warrant the 
implication of a promise to pay the rest. If the circumstances do not warrant 
such implication, the bar should be lifted only to the extent of the tender. The 
difficulty with the principal decision is that the inference to be drawn from 
the tender with reference to further payment would seem to be controlled by the 
accompanying words of promise, which the court held too indefinite in them- 
selves to remove the bar of the statute. It is difficult to see how the tender 
made the promise any more definite. 

C. I. 

Nuisance — Whether Property Interest Necessary to Recovery — Death by 
Wrongful Act. — Under a statute providing that "a father may maintain an 
action for the injury or death of a child," the plaintiff sought to recover for the 
death of his minor son, caused by a nuisance maintained by the defendant near 
the premises occupied by the plaintiff's family, but owned by the plaintiff's wife. 
Held, that the plaintiff could recover, regardless of his lack of interest in the 
real estate, the elements of damage being the value of the child's services during 
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his minority, and the expenses incurred because of his injury and death. Pere 
Marquette R. Co. v. Chadwick (1917, Ind. App.) 115 N. E. 678. 

The old common law assize of nuisance was maintainable only by the tenant 
of the freehold. 3 Bl. Com. 220-223. An action off the case for damages for 
interference by nuisance with the use and enjoyment of property is maintainable 
by one in possession. Bentley v. Atlanta (1893) 92 Ga. 623, 18 S. E. 1013. But 
the cases are in conflict (due, it is submitted, to confusion into which the courts 
seem to fall when the element of nuisance is introduced) whether a plaintiff 
having no proprietary or possessory interest in the premises may recover for a 
nuisance which injures his health. Recovery was allowed in Ft. Worth, etc. 
R. Co. v. Glenn (1904) 97 Tex. 586, 80 S. W. 992; Hosmer v. Republic Iron Co. 
(1913) 179 Ala. 415, 60 So. 801; Hunt v. Lowell (1864, Mass.) 8 Allen 169; 
contra, Ellis v. Kansas City, etc. R. Co. (1865) 63 Mo. 131. The principal case 
adopts the affirmative view and makes a novel application of it to a situation 
where the nuisance injures not the plaintiff's health but his common law and 
statutory right to his child's services. At common law the father could recover 
for loss of services only up to the time of the child's death. Osborn v. Gillett 
(1873) L. R. 8 Ex. 88. The statute gives him a new right of action for lost 
services from the time of death until the child would have reached majority. 
May hew v. Burns (1885) 103 Ind. 328, 333, 2 N. E. 793, 796. The defendant, 
however, is liable to the parent only if he would have been liable to the child 
had the latter been injured, but not killed. Ohio & Miss. R. Co. v. Tindall 
(1859) 13 Ind. 366. In adopting the view of liability for nuisance which 
impairs health regardless of proprietary interest and in applying it to the 
principal case, the court reaches, it is submitted, a sound conclusion. 

C. S. B. 



QUASI-CONTRACTS — RlGHT TO RETURN OF ENGAGEMENT RlNG ON BREACH OF 

Promise to Marry. — The defendant broke an engagement to marry and the 
plaintiff brought an action for recovery of the engagement ring. Held, that the 
plaintiff could recover, since there is an implied condition that the ring shall be 
returned if the engagement is broken. Jacobs v. Davis [1917] 2 K. B. 532. 

When the defendant breaks a contract, the plaintiff has an action in assumpsit 
or the alternative remedy of suing for the value of the benefit received by the 
defendant. Brown v. Woodbury (1903) 183 Mass. 279, 67 N. E. 327. Kicks v. 
State Bank of Lisbon (1904) 12 N. D. 576, 98 N. W. 408. The breach, however, 
must be one so materially affecting the contract as to have the same effect as 
an absolute repudiation thereof. Cornwall v. Henson, (C. A.) [1900] 2 Ch. 298. 
Rhymney Ry. Co. v. Brecon, etc., Ry. Co. (1900, C. A.) 69 L. J. Ch. 813, 83 L. T. 
Rep. N. S. in. The court in the principal case went one step further and 
allowed the plaintiff to recover the specific article, treating the delivery of the 
ring either as a pledge, or as a gift subject to a condition subsequent defeating 
the gift in case the marriage is not consummated. However, it is submitted that 
the real duty enforced by the court was of an equitable nature, more closely 
allied to quasi-contract than to contract, based on the principle that the defendant 
after repudiating a contract should not be allowed to keep articles given in 
reliance upon the contract and in expectation of its performance. See Robinson 
v. Cumming (1742, Ch.) 2 Atk. 409. 

J. N. M. 

Torts — Negligence of Manufacturer — Restaurant Keeper's Liability to 
Guest. — The plaintiff, who ordered at the defendant's restaurant a piece of 
cake, baked and prepared for serving by the defendant, was injured by biting 



